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Judicial Review:

NTRODUCTION

It is the ultimate power of the judiciary to review and determine the validity of a law or an order may be
described as the powers of “judicial review”. This system in India has been governed by the principal of
‘procedure established by law’ under which it has one test i.e. Whether the law has been made with

procedures of law or not, if not will be declared unconstitutional.

In India there is a rule of law and the constitution is the supreme law. The Indian constitution is the law of
the land and if any law passed violates the basic structure of the constitution the Indian judiciary is having
the power to nullify that law. The term judicial review is actually not there in Indian Constitution but many

articles are there which gives the clear idea of judicial review in it.

The Indian judiciary are having the powers to examine the actions of legislature, executive, administrative
arms of the government and to ensure that such actions should adhere to the provisions of our constitution.

If found unconstitutional, the following provision shall be made void.

Judicial review has two important functions look upon:

Legitimizing the actions of the government.

The protection of the constitution if the government tries to encroaches in it.

HISTORICAL VIEW

The most distinctive feature of the united states supreme court is its power of judicial review. As the
guardians of the constitution the judiciary is that they can review the laws which may violate the constitution
of the country. The power of judicial review was first introduced in the supreme court in the case

of Marbury v. Madison (1803) in which the powers of the supreme court was established by limiting the

power of the congressional by declaring the legislation unconstitutional.

In this case the court ruled out that the newly elected president of that time and his secretary of state, John
Madison was wrong to prevent William Marbury from being the justice of the district court as being

appointed by the former president before leaving the office. So, he filed a writ of Mandamus against the
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secretary of the state. The judiciary Act of 1789 gave the supreme court jurisdiction, but the Marshall court

ruled the act of 1789 to be an unconstitutional extension of judiciary.

The Constitution of India is more tilted towards the U.S Constitution in the aspect of this prospect of judicial
review than that of Britain. In Britain, no court can declare any law invalid passed by the British parliament
whereas in India parliament is not supreme it cannot make and any laws executed there are always under

the scope of judicial review.

CONSTITUTIONAL PROVISIONS IN INDIA

The India parliament has adopted this system of judicial review system from US Constitution and the
powers of the parliament are not supreme and the power is divided between Centre and the states. The
supreme courts also have powers of reviewing the enactments of both the parliament and state

legislatures. This makes the courts more powerful and grants an instrument of the judicial review.

The various provisions of the system of judicial review has been granted by our Constitution in various
articles. These articles are Article 13, 32, 131-136, 143, 226, 145, 246, 254, 251 and 372. These articles

would be explained in brief below:

Article 13 declares that any law which contravenes any of the provisions of the part of the fundamental

rights shall be void.

Article 32 provides the right to constitutional remedies which means that a person has the right to move to

the supreme court for getting his fundamental rights protected.

Article 226 empowers the high court to issue directions, orders or writs in the nature of habeas corpus,
mandamus, quo warranto and certiorari. Such directions, orders or writs may be issued for the enforcement

of fundamental rights or any other purpose.

Article 143 confers the power upon the supreme court advisory jurisdiction. The president may seek the
opinion of the supreme court on any question of law or fact of public importance on which he thinks it

expedient to obtain such an opinion.
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Article 372(1) says that all the law in force in the territory of India immediately before the commencement

of the constitution shall be in force therein until altered, repealed or amended by a competent legislature or

an authority.

Article 131-136 entrusts the courts with the power of adjudicate disputes between individuals, and the
state, between the states and the union; but the court may be required to interpret the provisions of the
constitution and the interpretation given by supreme court becomes the law honored by all courts of the

land.

Article 245 states that the powers of both parliament and states legislature are subject to the provisions of
the constitutions. Any legitimacy of any legislation can be challenged before the court of law on that

particular subject matter or if the law infringes any o f the fundamental right.

Article 246(3) states that the powers of both parliament and state legislatures are subject to provisions of

the Constitution of India.

Article 251 and 254 states that in case of inconsistency between union and state laws, the state laws shall

be void.

It must also be kept in mind that there is no express provision in our constitution which empowers the
courts to invalidate laws, they are only entrusted with the task of deciding whether the law which is to be
implemented is not unconstitutional or not. In case if part of a provision becomes non-operative and other
part of that provision continues to be in operation. If the other part in operation cannot be operated without

the other part, then the whole of the law gets rejected.

For declaring any law unconstitutional the supreme courts have to properly mention that which part of the
provision is unconstitutional then that particular part or the whole of the provision would be repealed from
the Indian constitution. When a law is found to be unconstitutional it ceases to operate from the date of the
judgement given by the courts. All the previous decisions which were taken before the day of declaration,

shall continue to remain valid.

CASES OF JUDICIAL REVIEW IN INDIA
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Judicial review can be conducted on both states and central existing laws and the ordinances of both

constitutional and executive amendments. Judicial review cannot be conducted on the laws present in the
ninth schedule of the Indian Constitution. The interpretations of the supreme court is honored by every

court on the land and thus there is no appeal against the judgement of the supreme court.

In Shankari Prasad v. Union of India the first amendment act of 1951 was being challenged before the
supreme court on the ground that ‘Right to Property’ was been abridged by the Act and was argued that it
could not be done as the fundamental rights under article 13(2). Supreme court rejected the contention and
said that the terms of Article 368 are perfectly general and empower the parliament to amend the

constitution without any exception.

The landmark case of Golaknath v. State of Punjab three constitutional amendments were challenged
which were 1st, 4th and 17th. The supreme court reversed its decision that parliament under article 368
has no power to amend to take away or abridge the fundamental rights guaranteed under our constitution.

The supreme court observed that:

Article 368 only provides a procedure to be followed regarding amendments of the constitution.
Article 368 does not actually contain the power to amend the constitution
The powers to amend the constitution is derived from article 245, 246, 248 and entry 97 of the Union

list.
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